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DETAILED ACTION 
Information Disclosure Statement 
The information disclosure statement filed complies with the provisions of 37 CFR 1.97, 1.98 
and MPEP § 609. It has been placed in the application file and the information referred to 
therein has been considered as to the merits. 

Claims 1-21 are pending in application 
Claim Rejections - 35 USC§112 
The following is a quotation of the second paragraph of 35 U.S. C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-21 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claims 1, 2, 6, 8, 10, 13, 14, 16 and 21 recite the phrase "per serving". However, the 
claim is indefinite because it is unclear what amount or quantity of NAG constitutes a serving. 
Claim 14 recites the phrase "adding a first amount of NAG". However, the claim is indefinite 
because the claim does not recite when a second amount was added. Claims 19 recites the 
phrase "wherein a second amount of NAG present in the NAG food product". However, the 
claims are indefinite because it is unclear what constitutes a second amount since claim 19 nor 
claim 14 (on which claim 19 depends) does not disclose that a second amount was added and 
since it is unclear whether two amounts of NAG exist in said composition. 
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Claim Rejections - 55 USC § 102/103 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains.. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-5, 20 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the alternative, 
under 35 U.S.C. 103(a) as obvious over Troyano et al. (Journal of Agricultural and Food 
Chemistry (1996), 44(30, pages 815-817). 

In claim 1, applicant claims "A beverage comprising: a heat pasteurized NAG beverage, 
wherein the beverage comprises at least about 0.01 g NAG per serving. Claims 2 is drawn to 
said beverage comprising specific mg range of NAG per serving. Claims 2-5 are drawn to said 
beverage, wherein said beverage is at specific temperature ranges. Claim 20 is drawn to the 
beverage of claim 1 , wherein the NAG comprises at least 1% of a sweetener. 

Troyano et al. disclose a beverage (milk) comprising: a heat pasteurized NAG beverage 
(milk), wherein the beverage comprises at least about 4.4 ± 1.42 mg NAG per 100 ml (see Table 
1, page 816). Troyano et al. do not explicitly disclose the grams (g) of NAG per serving in their 
beverage. But, the silence of Troyano et al. does not mean that their composition does not 
contain the same said grams of NAG per serving. Troyano et al. anticipates the claims if their 
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composition has the same grams of NAG per serving. Troyano et al. renders the claims as being 
obvious if the grams of NAG per serving in their composition is substantially close to the grams 
of NAG per serving in applicant's composition. It should be noted that the volume or amount 
that constitutes a serving is not specified by applicant. Claims 3-5 are also encompassed by this 
rejection since Troyano et al.'s silence with respect to the temperature of the pasteurized 
beverage does not mean that their composition does not have the same temperature as applicant's 
composition. In fact, it should be noted that Troyano et al. composition may well be at the same 
temperature as applicant especially since pasteurization of beverages or liquids are usually done 
at similar high temperatures in order to carry out the pasteurization and to be considered as being 
a pasteurized beverage or liquid. Claim 20 is also encompassed by this rejection since Troyano 
et al.'s composition also contains other sugars (sweeteners) (see Table 1, page 816). 

Claims 10-17, 19, 21 are rejected under 35 U.S.C 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Matahira et al. (EP 1075836 A2). 

In claim 10, applicant claims a food product comprising: a NAG food product comprising 
at least about 0.01 g NAG per serving, wherein the NAG food product is at a temperature of at 
least about 160°F; and an absence of shellfish proteins. Claim 1 1 is drawn to said food product 
wherein the food product is as a specific temperature range. Claim 12 is drawn to said food 
product wherein the food product is a flour- or grain-based product. Claim 13 is drawn to said 
food product wherein the food product comprises specific mg range of NAG per serving. Claim 
21 is drawn to a non-acidic food product comprising specific grams of NAG at specific 
temperature range. 
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Matahira et al. disclose a food product (cookie) comprising NAG (see page 13,Table 12,). 
Matahira et al do not explicitly disclose the grams(g) of NAG per serving in their food product. 
But, the silence of Matahira et al. does not mean that their composition does not contain the same 
said grams of NAG per serving. Matahira et al. anticipates the claims if their composition has 
the same grams of NAG per serving. Matahira et al. renders the claims as being obvious if the 
grams of NAG per serving in their composition is substantially close to the grams of NAG per 
serving in applicant's composition. It should be noted that the amount or quantity that 
constitutes a serving is not specified by applicant either. Claims 1 1 and 12 are also encompassed 
by this rejection since Matahira et al silence with respect to the temperature of the food product 
does not mean that their composition does not have the same temperature as applicant's 
composition, and since Matahira et al.'s food product is also a flour-based product (see page 
13,Table 1 1). Claim 20 is also encompassed by this rejection since Matahira et al.'s composition 
is also a non-acidic food product (see page 13,Table 1 1). 

In claim 14, applicant claims a method of preparing a food product, comprising 
providing a food product; adding a first amount of NAG derived from fungal biomass containing 
chitin to the food product to form a NAG food product, wherein the NAG food product 
comprises at least about 0.01 g NAG per serving; and heating the NAG food product to a 
temperature of at least about 160°F. Claims 15-17 are drawn to the method of claim 14 wherein 
heating involves baking, broiling or boiling, wherein the first amount of NAG present in the food 
product is a specific amount of grams per serving, wherein the food product is heated at to at 
least a specific temperature. Claim 19 is drawn to the method of claim 14, wherein the second 
amount of NAG present in the NAG food product is at least of a specific percentage. 
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Matahira et al. disclose a method of preparing a food product (a cookie), comprising 
adding NAG derived from chitin to a food product to form a NAG food product (a product 
containing NAG), wherein the NAG food product comprises at least about 0.01 g NAG (i.e., 80 
g) and wherein the NAG food product is heated (see page, 13, example 7). Matahira et al. 
disclose that their product is prepared by a conventional method (see page, 13, example 7). 
Matahira et al. do not explicitly disclose the grams (g) of NAG per serving in their food product 
nor the temperature of heating. But, the silence of Matahira et al. does not mean that their 
composition does not contain the same said grams of NAG per serving and were not heated at 
the same said temperature. It should be noted that applicant claims does not specify or recite the 
amount or quantity that equals a serving and that since Matahira et al.'s NAG food composition 
is a cookie then the said composition must have been heated at a temperature of at least 160°F by 
baking. Matahira et al. anticipates the claims if their composition has the same grams of NAG 
per serving and is heated at the same temperature. Matahira et al. renders the claims as being 
obvious if the grams of NAG per serving and the temperature of heating of their composition is 
substantially close to the grams of NAG per serving and the temperature of heating of applicant's 
composition. It should be noted that the amount or quantity that constitutes a serving is not 
specified by applicant. In addition, the source of the NAG used does render applicant's NAG 
different from Matshira et al.'s NAG. It should be noted that claim 19 is also encompassed by 
this rejection since Matahira et al. 's food product may also contain the same percent (%) of 
NAG (second amount of NAG) after heating, as compared to before heating. 
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Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 6-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over Matahira et al. 
(EP 1075836 A2). 

In claim 6, applicant claims a method of preparing a beverage, comprising 
providing a beverage; adding at least about 0.0 lg NAG per serving to the beverage to form a 
NAG beverage; and heat pasteurizing the NAG beverage at a temperature of least about 
160°F. Claims 7-8 are drawn to the method of claim 6 wherein the NAG beverage is heat 
pasteurized at specific temperature range and wherein the amount of NAG present in the 
beverage is a specific amount of mg per serving. Claim 9 is drawn to the method of claim 6, 
wherein the NAG present is derived from a specific source. 

Matahira et al. disclose a method of preparing a beverage (a drink), comprising 
adding NAG derived from chitin to a beverage to form a NAG beverage (a beverage containing 
NAG), wherein the NAG beverage comprises at least about 0.01 g NAG (i.e., 1000 mg or 1 g) 
and wherein the NAG (see page 14,. example 10). Matahira et al. disclose that their beverage can 
be prepared by conventional method (see page 14, example 10). 

The difference between applicant's claimed method and the method of Matahira et al. is 
that Matahira et al. do not heat-pasteurize their beverage. However, it common in the art to 
pasteurize (heat-pasteurize) a beverage or other food in order to kill undesired microorganisms 
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such as bacteria, viruses, protozoa, molds or yeast that could cause disease, spoilage, or 
undesired fermentation and to protect the consumer's health. This fact is supported by applicant 
who disclose that heat pasteurization is used to reduce the presence of undesirable 
microorganisms and disclose high temperatures that are typically used in heat-pasteurization (see 
page 4, last two paragraphs of applicant's specifcation). 

It would have been obvious to one having ordinary skill in the art, at the time the claimed 
invention was made to have used the method of Matahira et al. to prepare a beverage comprising 
NAG and to heat-pasteurize said beverage so as to kill any microorganisms present that could 
cause disease or spoilage and to protect the consumer's health. 

One having ordinary skill in the art would have been motivated, to use the method of 
Matahira et al. to prepare a beverage comprising NAG and to heat-pasteurize said beverage so as 
to kill any microorganisms present that could cause disease or spoilage and to protect the 
consumer's health. It should be noted that the source of the NAG used as recited in claim 9 does 
render applicant's NAG different from Matshira et al.'s NAG. Furthermore, the use of specific 
temperature of heat-pasteurizing depends on factors such as the time of heating and the type and 
amount of microorganisms that may be present in said composition. Also, it should be noted that 
the amount or quantity that constitutes a serving is not specified by applicant. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael C. Henry whose telephone number is 571-272-0652. 
The examiner can normally be reached on 8.30am-5pm; Mon-Fri. If attempts to reach the 
examiner by telephone are unsuccessful, the examiner's supervisor, Shaojia A. Jiang can be 
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reached on 571-272-0627. The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Michael C. Henry 




Shaojia Anna Jiang, Ph.D. 
Supervisory Patent Examiner 



Art Unit 1623 



February 3, 2006. 



